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5eFORE THE DESIGNATE EMBER, MAHARASHTRA
BENCH AT PUNE, EVENUE TRIBUNAL

V.B.Kulkarni, Designated Member

No.NS/11/1/2019 (B-153/19)

presided over by

Shri Ashok Namdeo Jadhav,

R/0. Pusegqon, Tal.Khatav, DistSatara. e Applicant
VS.
Shri.Mohan Maruti Jadhav & otrs.,
.....Respondents

R/o0. Pusegaon, Tal.Khatav, Dist.Satara.

Revision Application U/s 76 of

the B.T.& A.L.Act,1948.

Appearance :- Adv. Shri S.5.Sonwalkar for Revision Applicant
Adv. Shri J.p.Dhaytadak for Respondents

DATED:- 5" SEPTEMBER, 2019

JUDGMENT

? Being aggrieved by the judgment & order passed by Ld.appellate
’ tribunal i.e. S{Jb-Divisional Officer, Man-Khatav Sub Dn., Dahiwadi
(hereinafter referred as the f‘appeliate .tribunal’;i in Tenancy Appeél

3 No.74/2018, dt.4/1/2019, the aggrieved party has preferfed the presenf

revision application by invoking the provisions of Sec.76 of B.T.& A.L.Act

a\ 1948 (hereinafter referred “the Act"), on the grounds more particularly set out
- é\ in reyision app!ication. Facts either admitted or not sériousiy disputed or

cherwise duly proved on record can be summarized as under.
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2. One Shri.Narayan Kulkarni was the original owner of the disputeq \and;‘ {/‘ d

He died on 21/6/1939 living widow Laxmibai and three sons named Govind, v dair

Bhaskar & Vasudeo as his LRs. M.E.N0.1673 10 that effect is on record. 1 oy !

continuation ‘of these facts of title parties are not in dispute as regards the 1)
N

facts that Shri.Maruti Jadhav was the tenant in possession of the disputed
lands since prior to the ‘tillers’ day” i.e. 1/4/1957. After the death of original
landlord i.e. Narayan, the property came to be mutated in the name of
widow. By taking the note of legal status of the landlady, the proceeding u/s
32G of the Act were not started during the lifetime of Laxmibai. The widow
landlady reported dead in the year 1988. As a fact on record, parties have not
disputed the fact that, though the tenant was and is in possession of the
disputed land since prior to “tillers’ day” , proceedings u/s 32G of the Act
were not initiated immediately after the death of landlady or even till in or
about 1999 onwards. The proceedings as such came to be initiated for the

first time through file No.32F/32G+32H/Pusegaoh/339. In the first round of

litigation amongst the landlord & tenant interse, the proceedings went upto

Hon'ble High Court, through Writ Petition No0.7021/2015, which came to be

decided by order dt.13/9/2015 and thereby, the order of remand passed by \V

Ld.appellate tribunal came to be confirmed. After the remand order the
proceeding was registered before ALT, under new number as Fresh
Enquiry/Kavi/819/2017. The said proceedings before ALT came to be decided
on merit by order dt.16/3/2018, whereby, the ALT has passed the order u/s

32G of the Act in favour of Maruti Jadhav alone and thereby, rejected the
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claim of Ashok Namdeo Jadhav as the LR of the co-tenant, Bein

by the sa.id judgment & order the LR of the co-tenant, Ashok hag i
Tenancy Appeal No.74/2018 and thereby, challenged the findings chT:: :
ALT to the extent of naturé of tenancy and entitlement of title u/s 32G of:;

aruti. The said appeal came to be decided on

xclusively in favour of M

nt & order dt.4/1/2019, wh
confirmed the findings recorded by ALT.

Act €
ereby, the Ld.appellate tribunal

merit by judgme

dismissed the appeal and thereby,

Beingd aggrieved by the said concurrent fin
-tenant has preferred

f Sec.76 of the Act, on the

qings recorded by tribunals below,

the present revision

the aggrieved LR of the ¢O

invoking the provisions 0

grounds

application by

more particularly set out in revision application.
ord & proceedings from Ld.appellate tribunal

After the receipt of rec

3.
otice of this

g, it was brought to the n

r was fixed for hearin
inal proceedings of file from

when the matte
that the orig

h the parties,
usegaon/339 is not trece
rties have not disputed th

not available pefore the

Tribunal as well as bot
file No.32F/326+32H/P

able. Not only that,

ALT i.e.
e fact that

ates representing the pa

put, the Ld.advocC
of the said file even

the original proceedings
Ld.appellate ribunal while deciding the Tenancy Appeal No.74/2018 on merit
d their Ld.advocates by making

ent of the parties an

Therefore, by cons
es of the original pro

ceedings which 1S not

available the relevant copl
tter heard on merit on the basis of available record beforé the

traceable, ma
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During the course of arguments Ld.Adv.Shrl.Sonwalkar for the Revision ' ;f

4,
ngly submitted that, though the. revision Is against the

petitioner Stro

concurrent findings recorded by trl
error of Law while appreclating the facts and Law, involved In

bunals below, both the tribunals below

have committed

the matter. The foremost ground which he has argued Is that despite of

ample evidence in form of oral evidence and statement of, the Interested

person amounting to admission the tribunals have wrongly drawn certain

condlusions against the facts and Law and thereby, committed error of Law

while passing the order u/s 32G of the Act only- In favour of the LRs of

deceased Maruti i.e. Respondent No.1 to 5.

'S5.  As against this Ld.Adv.Shri.).P.Dhaytadak for the R'espondent‘ strongly
submitted that the revision is against the concurr‘?eht findings recorded by the
tribunélé b'elb{iv, which is based on sufficient oﬁal as well as documentary
evidence on record in.favour of the deceased Marutl, who was the exclusive
‘tenant of the disputed land since prior to the “t/'//ers"day” and pafticularly on
the “ﬁl/e)é’ Hay” . The branch of Late Namdeo!have no concern whatsoever
| with the disputed land and the interest of the tenancy created therein. He has
strongly submitted that the tenancy agreement was ever in between the
original landlord and deceased Maruti alone. It was not for and on behalf of
mg joint family inherited through their common propositor Kundllli. A§ such
tenancy created in respect of the disputed land was the separate property of

Maruti and therefore, concurrent findings recordedv bytrlbunals BEI6W does ‘

not call for interference therein.
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High Court, and ultimately inview of withdrawal of the Wﬂt"', .
g

nble
went upto HO ¢ has been decided as fresh before ALT,

he matte
petition moved by Maruti, t
of trial before ALT, none of the parties have appeared in
the course

LRs of the deceased landlord have not contested

During

the witness box. Even the

the proceedings throughout either before ALT, Ld.appellate tribunal or even
P

before this Tribunal. As such the proceedings continued ex-parte against the

LRs of the deceased landlord i.e. Respondent No.6 to 9. Respondent No.1 to
5 are the .LRs of the brancﬁ of tenant / Maruti and the Petitioner is
representing the branch of Namdeo Jadhav. After perusing the judgment &
order passed by tribunals below, which went upto Hon'ble High Court, it has
become evident that as the Iandlord has not taken active participation in the
lis. Same has been contested amongst the twe' _l;tanghes of the tenants and

nothing more. While contesting the claim of dec’lvaration u/s. 32G ‘of. »the Act

Respondent No.1 to 5 come with a Case thatA the tenancy was created in
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initiated through file No.508/62 u/s 33B of the Act came to be dismissed by v
order dt.26/8/1963. All these orders reached to its finality being ot e .
challenged. In that context, it has become evident on record that the right of
tenant as a statutory purchaser was not at all affected on the ground of legal
dis-ability with the landlord. In view of the judgment & order Passed in fila
No.TNC/600/57 and file No.508/62, the right of tenant has become absolute,
In support of these observations Ld.Adv.Shri.J.P.Dhaytadak for the
Respondents rightly called\ my attention towards the precedent laid down by
our Hon'ble High Court in the case of Nago Mahajan / Yashodabaj

Mahajan, 1977 BLR-427, wherein Their Lordships have ruled as under.

"Disabled landlords have a choice to avajl all either two provisions of
resumption, namely us 31(1) or 31(3) whichever depends on
dircumstances in which age of them finds, However, once the right has
been exercised and i it Is so negativated the tenant become purchaser
on the aate of order when it has reached to jts finality, refusing the
relfef of possession in favour of the landlord, ”

11 In short, in view of the facts narrated supra ahd Law laid down in :thé
precedent referred Supra, no merit remains in favour of the LRs of the

deceased landlord to contest the proceedings U/s 32G of the Act and the

circumstances call upon the tenants to fight al| the lis lnterse on theground

of status of tenancy either exclusive 6r joint tenuaff"

12.  On this touchtone also nature q,ftge,cina;‘n@;::yf itk
tenancy for and on behalf of the joint family, at
here that there is ample evidence in form of ¢

being the eldest member of the famﬂvsmca
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ather, was representing the family as the Mg
nager of joint family

M.E.N0.1372 which came to be certified somewhere in 193

4 shows that the
father of Maruti named Kundalik reported dead on 4/10/1934 ang

and family
property left by deceased Kundalik was mutated in the name of Maruti
a

Kundalik Jadhav, minor under guardianship of mother Sardabai Kundalik

jadhav. That entry showing the representation of Maruti as the elder member

of the family representing the minor co-parcener represented through his
natural guardian speaks volume that, that entry itself sufficient to hold that
since prior to the attaining the age of majority, Maruti was representing the

family left by his father as its Manager.

13.  Secondly, during the course of consolidation scheme of disputed land
the name of Maruti Kundalik Jadhav as a protected tenant u/s 3a of the Act,
recorded in the name of other rights column while preparing the consolidation

statement u/r 9(3), 9(4) of the Act. The entry is shown in the name of Maruti

as pmtected tenant .

14, Admlttedly, Maruti Jadhav reported dead on 13/9/2011 i.e. after
lnvltl'atlng the proceedings u/s 32G of the Act in the present case. While the
pfoceedlng was conducted before ALT, in the first round of litigation the
statement of Maruti came to be recorded. The fact of trial and recording of

"arutl at the material time Is not at all disputed on any of the

to the party concerned. Therefore, evidentially value of

the same proceedllnygs y the party concerned plays vital
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importance. Before commenting on Its evidentially value I would like tg o \
mmmupartofdepostﬂonmade by deceased Maruti before ALT, The
statement was recorded before ALT on 3/2/2000. Certified copy thereof is op,
record. The relevant portion from the statement made by Maruti in respect of

the nature of tenanCy runs as under.
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This statement made by Maruti speaks volume as to how the tenancy was

created and how it was represented by him as a Manager of family.‘ 7

15.  On this point Ld.advocate for the Re\ilsion Petitioner rightlycalled my
attention towards the precedent laid down by our Hon’ble Supreme Court ln o
the case of Ahmedsaheb /Sayyad Ismail, 2012 (6) MhU-503

o

The prOpositlon of Iaw Iaid down in the above Precedent can be Sum e
as under- :

“AdmiSSion Qf a party In the in T
binds the Paflv and Sa" e d

~ In addition the

(% scanned with OKEN Scanner



10 snmvm S§.Padmavathamma, 2010(5) SCC-274

g Wmfi}wmddownmmDrmnanumtms

Tl g
’ Imissions given In the pleadings stands on higher footing
% Cg///;a{'rfga/ly admissions given in form of oral evidence or in any
documents other than pleadings. The evidentially admissions are

%fml@b/e at the tria), but, not 4 conclusive, they can be shown to
be wrong”. | -
16. Mdnﬂwucau,damdwmmwm

mmdmmmnamummwwmamu

admission given by him before ALT.

the
Hereinmisme,factofrecordingmmismtdaiedby

faﬂ\erofﬂlekespomm.ltoiwhowasdvetﬂmll.mm

pendingthe//:s mmammwmmmmn

afﬂdavlt,denyingmewmwnessofuwmnatrecordedbefaeTm,

i and
wherdn,hehasmadecenainadnissionsmhsmmeﬂ,

admttedthenawfeofmmyasajoirttamformdmbdﬂ‘cfﬂle

ummwwrwrmwwwmnsmwm
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defined in the Act in Sec:2(11) & 2(7A) of the Act respectively. In agq.

thereto, 1 may keep reliance on following two precedents, so as to d'aw
!

inference about the nature of disputed land as joint family tenancy createq i,

favour of Maruti as a Manager thereof.

(i) Shankarbhai / Dagadubhai, 1991 (2), GLH-487
(ii) Vithu Agaskar / Rama Agaskar, 2018 BCR(4)-711 %

The proposition of law laid down in these precedents can be summarized as
under- :

"The word “person” is defined in Sec.2(11) of the.'Agb which includes
Joint family.pSection-2(7A) of the Act, de/fines Joint )%/p{ly’ which
means undivided Hindu family. From the inclusion definition of the
word ‘“person” r/w definition “joint family” it becomes clear that an
undivided Hindu family can be a tenant. Certificate issued u/s 32M of
the Act, would at the most be conclusive proof of purchase against the
owner of the land only. Tenancy rights of the joint tenant cannot be
negativated solely on the ground that the certificate issued in favour of

Karta or any elderly person of joint family would not cover other
members.”

18. In the cases referred supra Hon’ble High Court, has ruled that the
tenancy on the basis of evidence placed on record, as fact in issue joint family
tenancy has been duly proved. Herein this case also after considering the

revenue record, role of Maruti played sinc_e'from the date of attaining the

majority til his death, statement made by hi

Authority which has remé;ir'fed un
maint'ainedlduri’ng his lifetim il
Imay refer the MEN07 3w
based on aﬁpllcatlon f»n’ovedf

has not only admitted th nature
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regard to the scope of powers of revision with this Tribunal, I do find that
though the order under challenge is concurrent in nature, does not sustain in
eye of Law either on facts or on Law. Therefore, same calls for interference
therein at the hands of this Tribunal. In support of above observations I may

keep reliance on the following precedents.

(i) Baldevji Vs. State of Gujarat, AIR 1979 SC, page-1326
(iij)Shamrao Vs. Shantabai, 1995 Vol.I, Mhij-668

(ii)Laxman Vs. Vishwanath, 2007(1) ALL MR-36

The Law laid down in those precedents can be summarized as under :

"The provisions of revision within the limits of Sec.76 of the
Act are ever in form of second appeal as contemplated u/s 100
of CPC. Same principle applies for an application for revision
before the revenue tribunal. The Tribunal has jurisdiction to
examine the finding of fact if same are based on no evidence or
are found to be perverse in eye of law. A decision arrived at
without deciding the proper issues of fact is an essence of
decision contrary to law.”

21. By keeping reliance on both the precedents QUoted supra, I hold that
though the order under revision is against the concurrent findings does not
sustain in eye of Law and deserves to be set aside. With these observations, I
answer the ‘Point No.1 in affirmative, Point No.2 in negative, Point No.3 in

negative & Point No.4 in affirmative & as per final order.’

22. Point No.5: The facts observed supra speaks volume that the

Manager of the family has dragged the other branch in the litigation for years

together for the reasons known to them, particularly when burden was on

‘them to prove the nature of property as exclusive in character. Failing in such

legal duty unnecessarily burdened the Revision petitioner for economical as

14
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ell 25 mental harassment. Therefore, same s required to pe compe
Nsated
by In voking the powers u/r 36 made under the Code for awarding the costs
n

favour of the succeeding party. In the present case if the amount of costs is

quantified to the tune of Rs.20,000/- that will meet the ends of justice. with

these observations, I answer the ‘Point No.5 in affirmative & as per final

order’ and proceed to pass the following order.

ORDER

The revision application is hereby allowed with costs of Rs.20,000/-.

The judgment & order passed by both the tribunals below are hereby
set aside.

Respondent No.l1 to 5 are hereby directed to pay the costs of
Rs.20,000/- to the Revision Petitioner.

The Branch of Namdeo Jadhav shall be the owner of %2 share of the
disputed land and the remaining 2 share to the share of LRs of deceased

Maruti.

The amount of price fixed being already deposited, certificate u/s 32M
of the Act be issued accordingly. If any amount towards the price fixed as per
the declaration made in Para above is still unpaid, be recovered from the
respective party as per shares declared as above.

The amount of costs awarded if not paid to the successful petitioner
within one month, it shall be recovered as the arrears of land revenue
alongwith future interest @ 10% p.a. till its realization.

R&P received from the tribunals below be sent back immediately.

Intimation of this order be sent to both the parties & lower tribunals.

Ny
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